Regulatory Capture: Ebru Kayaalp

What does regulatory capture mean?
 In the Economist, it is defined as such:

“Gamekeeper turns poacher or, at least, helps poacher. The theory of regulatory capture was set out by Richard Posner, an economist and lawyer at the University of Chicago, who argued that “Regulation is not about the public interest at all, but is a process, by which interest groups seek to promote their private interest ... Over time, regulatory agencies come to be dominated by the industries regulated.” Most economists are less extreme, arguing that regulation often does good but is always at RISK of being captured by the regulated firms.” 

Richard Posner’s approach to regulation exactly echoes Chicago School’s traditional attitude to market economy. The Chicago School of Economics became famous with the theories of Milton Friedman, who had been influenced by the ideas of Hayek. Friedman and his colleagues in Chicago support the deregulation of market, free trade and retreat of state intervention. It was an assault on the macroeconomic assumptions of Keynes, which ended up as a thoroughgoing critique of antitrust law, administrative regulation, tax policy, trade and monetary theory. In brief, they support the theory of a competitive market as a regulatory system.  Elsewhere Posner wrote that "The evils of natural monopoly are exaggerated, the effectiveness of regulation in controlling them is highly questionable, and regulation costs a great deal."
 

According to the Chicago School of Economics, governments do not accidentally create monopoly in industries. Rather, they too often regulate at the insistence, and for the benefit of interest groups who turn regulation to their own ends. For them administrative regulation serves the regulated entities rather than the consumers.

 We can simply define ‘regulatory capture’ as the capture of ‘regulators’ by the regulated
. ‘Capture’ means that responsible authorities act to protect the same illegal practices that they are charged with ‘policing’. ‘Regulator’ is the class of professionals and authorities within corporations, organizations or jurisdictions having formal administrative and legislative responsibilities for maintaining accountability within those units. Examples of the ‘regulator’ class might include auditors and accountants, lawyers and police, medical practitioners and nurses, government and private industry ‘watchdog’ authorities, researchers and scientists. The ‘captors’ are supposed to be ‘regulated’. They might include major industries, important customers, large corporations, political associations, professional elites, community leaders, and organizations.

There are many examples of ‘regulatory capture’ in different sectors, such as medicine and banking. An example might be given in e-voting system as well: As the Los Angeles Times reported on Nov. 10, former California Secretary of State Bill Jones is now a paid consultant to Sequoia. As secretary of state until 2003, he regulated the company's voting related services; now he works for them. Or Diebold employs Deborah Seiler, who was chief of elections under California Secretary of State March Fong Eu
. 


In the interview, Dan Wallach first uses the concept “regulatory capture” while arguing that check and balances should come from the independent testing authorities. He then carries the argument to a different level. He suggests that people (regulators) are setting their own standards and defining their own terms. The standards they have are weak standards. “The people who certify them don’t know what they are doing.” “Election officials don’t understand computer security, they don’t understand computer security, they don’t understand computers. They don’t know what computer is” (emphases are mine) (1727-34). Therefore, he shifts his criticism from “independent testing” to “expertise testing”. In other words, he criticizes the lack of knowledge of officials about the computers rather than the “objective”, “independent” or “self-interest” oriented testing.


If the problem here is defined in terms of “regulatory capture”, it should not matter whether the officials have adequate knowledge about computer or not. Even if they know everything about the computers, they can still manipulate this knowledge simply for their interests. And it would be easier if they know more about computers, which simply gives them power to manipulate the others. 


Interestingly while Wallach was explaining the case of Avi Rubin (who was on a technical advisory board and who was claimed to have a potential conflict of interest in his criticism of Diebold,) Wallach simply supports him by suggesting that Rubin “had no financial benefit (2104)”. Wallach never mentions the concept of “regulatory capture” in this case.  Instead, he says that “We hear a lot that [we have a conflict of interest]. What we don’t hear is how many of these election officials were given campaign donations by members of the election industry, like Diebold (2109-10).” I believe that Wallach’s attitude cannot be simply explained as a contradiction. It signifies more than that.


First of all there is no normative situation in his description. His argument depends mainly on the motivations of the actors. When he uses terms such as ‘independent test’, ‘conflict of interest’, ‘self-interest’, he does not mention the concept of ‘regulatory capture.’ For Wallach these concepts (self-interest and regulatory capture) refer to different problems. For example, just being in the advisory board of a company is not necessarily bad if the guy is a “good guy.” Wallach appears to be much more focused on the knowledge of people in defining “regulatory capture.”


Second, Wallach’s explanation of “regulatory capture” diverges from the original meaning of concept radically. There is nothing wrong with it, but it is necessary to note that when his usage of the word is deconstructed it raises an interesting point about regulation. As I mentioned before, his understanding of the concept is more about not knowing the computers. Therefore, what he proposes is to leave this task to the experts in this area. Therefore, what he criticizes is not the attempt of regulation itself (as Chicago School criticizes) or the “self-interested” motivations of actors (he criticizes this in a different context) but the regulations done by non-experts. Nevertheless, regulation of the experts, as I mentioned before, might be corrupt and be defined as “regulatory capture” as well. Therefore, the trouble for Wallach is not the regulation but the regulation -whether self-interested or not- done by the non-experts. This is similar to the way arguments about objectivism and “truth” are combined and mixed in many cases as if they were mutually exclusive, and how subjectivism always comes with the idea of ‘ignorance” and the non-scientific.  

Does regulatory capture mean regulation by the experts? Or does it also mean deregulation in computer science as originally defined by economists? 

� My aim here is not to map out the genealogy of the concept “regulatory capture.” However, I think that it is necessary to cite some of the basic usages of this concept to shed light on how Wallach uses it in a different meaning as it has been originally used in economics and law.


� One of his law students tells the story of Posner, as a part-time professor at the University of Chicago Law School, coming into the first day of class and writing the word "Justice" on the blackboard.  He then turned and said to his class that he did not want to hear that word in his course. Posner's approach is not a deliberative, but a cost-benefit analysis of law. This information is taken from Ralph Nader’s article “Microsoft Mediation,” In the Public Interest, November 22, 1999.


� This definition is taken from the article “Regulatory Capture: Causes and Effects”, by G.MacMahon at www.iipe.org/conference2002/papers/McMahon.pdf


� It is Diebold's president, Bush contributor Walden O'Dell, who stated in an Aug. 14 fund-raising letter to Ohio Republicans: "I am committed to helping Ohio deliver its electoral votes to the president next year." O'Dell has since stated that he regrets the wording in the letter: "I can see it now, but I never imagined that people could say that just because you've got a political favorite that you might commit this treasonous felony atrocity to change the outcome of an election." See www.diebold.com/whatsnews/inthenews/executive.htm.





